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to nullify the whole or nothing ; and that in determining whether this 
treaty survived the coming of war, they are free to make choice of the 
conclusion which shall seem the most in keeping with the traditions of 
the law, the policy of the statutes, the dictates of fair dealing, and the 
honor of the nation." E.. M. B. 

THE PRIVATE LAW OF CHINA 

The first installment of the "Chinese Supreme Court Decisions," 1 
which have just appeared in an English translation, deserves more than 
a passing notice, for they bring to our attention a process of legal devel- 
opment which is unique in the history of law. In a preface to the deci- 
sions, the President of the Supreme Court characterizes the former 
Chinese law as follows : 

"In the days of the old regime, civil cases were decided more like by 
arbitration than by a judicial process ; for, except the law of succession 
and marriage, there was hardly any law to go by; while in criminal 
cases decisions could be based on analogy, and the judge was even 
allowed to make punishable an act which in his opinion should not have 
been done, though it had not expressly been made an offence by law." 

In further explanation of the old state of law, F. T. Cheng, an asso- 
ciate justice of the Supreme Court, says : 2 

"Case law was not unknown in China : it figured prominently in the 
late Code ; but it related to facts rather than principles and mostly con- 
cerned crimes, civil cases being always relegated to the background. The 
explanation is simple. The institution of the judicial officer, as distinct 
from the administrative, is comparatively a modern idea in China, prob- 
ably because there was not so much need for him. Punishment of the 
criminal could be accomplished incidentally to the exercise of adminis- 
trative functions, while the State took little interest in civil disputes. 
The people, too, did not like to go to law, partly, perhaps, because they 
had little confidence in the law, which 'to their eyes her ample page 
... did ne'er unroll,' and partly, perhaps, because they doubted the 
advisability of entrusting the settlement of their disputes to men who 
were not their peers. Their disputes were often settled in the chapels 
or temples in the case of country folks, and in the chambers of com- 
merce or guilds in the case of city men. In this respect, paradoxical 
though it seems, a sort of 'Government of the people by the people for 
the people' existed in monarchical China." 

A radical reform was effected towards the end of the Tsing Dynasty 
through the reorganization of the Supreme Court, although its actual 
work did not really begin until after China had become a Republic. 
Without any precedents to go by and with no legislation to guide it, 
what could the Supreme Court do to assist in the establishment of gov- 
ernment by law and the development of a legal system fit to meet the 
needs of the new era and worthy of the confidence of other nations? 



1 The Chinese Supreme Court Decisions. Translated by F. T. Cheng. Pub- 
lished by the Supreme Court. Peking, 1920. 

'Decisions, ii. 
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Fortunately there were to be found in China jurists, thoroughly 
trained in the western systems of law, men of learning, of broad 
vision, and of fine courage. These men saw before them a won- 
derful opportunity for constructive work of the greatest magnitude, and 
they boldly seized it. They determined not to wait for a reform of. 
Chinese law through legislation, but to go ahead and undertake the 
task themselves. With this end in view they announced the simple but 
epoch-making rule that so far as statutes and valid customs did not 
stand in the way, the Supreme Court would be guided in its decisions by 
the fundamental principles common to the civilized countries of the 
world. The principle is formulated in the Chinese Supreme Court 
Decisions in the following words : 3 

"Civil cases are decided first according to express provisions of law ; 
in the absence of express provisions, then, according to customs; and, 
in the absence of customs, then according to legal principles." 

As the draft of the Civil Code has not yet been promulgated and the 
customs offer little aid to the courts in the solution of the many prob- 
lems arising from the new development of the country and its new mode 
of life, the legal principles referred to constitute practically the only 
guidance for the court. These principles have been drawn from the 
continental system of jurisprudence, in regard to which Mr. Cheng 
remarks : 4 

"As to the sources of the principles embodied in this volume the 
reader will probably find that many of them bear traces of western 
jurisprudence. It may, however, be pointed out that those principles of 
law which are fundamental to the notion of justice have really no 
nationality. They are merely the jus gentium which alone according to 
Austin belongs to the legitimate province of jurisprudence, but there 
must, of course, be some one first to reduce them to a concrete form, just 
as the law of gravity had to be discovered by Newton. In this sense, 
then, it must be admitted that western jurisprudence has been the fruit- 
ful field from which these principles have been gathered, and indeed 
most of our judges have been brought up in western jurisprudence." 

By western jurisprudence the learned justice means continental law. 
So far as the principles of "civil" law are concerned, no trace of Anglo- 
American influence can be found. Nor is this surprising, even in view 
of the fact that some of the Supreme Court judges received their legal 
education, in part, at least, in England. The reason for their prefer- 
ence of the continental system is not far to seek. The English system 
is too complex, too little systematized, and too often the product of 
mere chance or peculiarities of procedure. It does not lend itself 
readily to transplantation to a country with a different historical back- 
ground. 

The first part of the decisions deals with "General Principles." This 
is after the fashion of the German, Japanese, and Brazilian codes, which 

*/<*., part i, i. *ld., ii-iii. 
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deal in the first book with the principles which may equally apply to 
the law of Property, Obligations, Family, or Succession. The most im- 
portant concept contained in the "General Part," one whose absence 
in Anglo-American law is often deeply felt, is that of the "juristic act," 
in which the central element is the human will. The underlying notion 
is that a voluntary act shall be given the juristic effect intended by the 
actor if it is directed towards a lawful object and is declared in the 
form prescribed by law, by a person possessing legal capacity. 

To what extent the Chinese law will adopt the subjective or objective 
theory regarding declarations of will does not fully appear from the 
decisions published. In the matter of mistake it lays down the follow- 
ing rule : 5 

"If a mistake as to the tenor of a declaration of intention is such 
that, had the declarant discovered it, he would not have made the declar- 
ation of intention, he may rescind it." 

This rule adopts the subjective theory in its extreme form. It will 
be interesting to see what safe-guards will be provided by the Supreme 
Court for the protection of third parties who in good faith dealt with 
the party making the mistake. 6 

The subjective theory is adopted also with respect to duress, which is 
defined as "words or actions which are calculated to produce such fears 
in the mind of the person threatened or under duress as to make it im- 
possible for him to disobey." 7 As regards fraud, a declaration of in- 
tention can be avoided only if it was made with intent to deceive. 8 An 
innocent misrepresentation does not affect the binding nature of the 
declaration. Whether the party innocently misled will have an action 
for damages upon principles relating to unlawful acts, does not appear. 

The English doctrine of consideration finds no favor with the Su- 
preme Court, which holds that "consideration is not essential to the 
validity of the waiver of a right." 9 In the matter of causa it lays down 
the following: 

"The causa of a juristic act differs from the motive for doing it. Un- 
less according to law or to the nature of the act no causa is required, 

'Id., part i, 21. 

"The German law has adopted the following safeguards: (i) The declaration 
can be avoided only if it is not to be supposed that the declarant would not have 
made it with full knowledge of the circumstances and with intelligent appreciation 
of the case. Civil Code, art. 119. (2) The avoidance must be made without 
culpable delay after knowledge of the grounds for avoidance. Art. 121. (3) The 
declarant avoiding his declaration must compensate the other party for any dam- 
age the latter sustained by relying upon the validity of the declaration, not, how- 
ever, beyond the value of the interest which the other had in the validity of the 
declaration. Art. 122. 

''Decisions, part I, 19-20. 

"Id., part 1, 10. This is the general continental rule. German Civil Code, art. 
123 ; Swiss law of Obligations, art. 28. See also Japanese Civil Code, art. 96. 

"Decisions, part 1, 16. 
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any act which has no causa or whose causa is illegal is invalid and 
creates no obligation between the parties." 10 

Causa would appear to be required, therefore, as a general principle 
and may be dispensed with only in particular cases, for example, in the 
case of negotiable instruments. 11 

Declarations of will through agents are governed also by continental 
notions. Such declarations must be made in the principal's name if he 
is to be bound directly. 12 The doctrine of the undisclosed principal of 
Anglo-American law is, therefore, not recognized as regards civil trans- 
actions. In commercial matters, however, all acts within the scope of 
the agent's authority are directly operative in favor of, as well as 
against, the principal, although the latter's name was not disclosed ; with 
this qualification, that if the other party was ignorant of the fact that 
the agent acted in a representative capacity, he may enforce the agree- 
ment against the agent personally and refuse performance when claimed 
by the principal. 13 The termination of an agent's power is inoperative 
as against a bona fide third party and any juristic act performed before 
such notice on behalf of the principal binds him. 

In accordance with continental usage persons are divided into natural 
and juristic persons, the latter being subdivided into associations and 
foundations. Associations are corporations in the Anglo-American 
sense, being either for profit or not for profit. Foundations take the 
place of the English charitable trust, a corporation being created, but 
without members or other specific persons who have rights as bene- 
ficiaries. Although there are no statutory provisions in China relating to 
foundations or associations other than trading companies and corpora- 
tions of the public law, juristic persons are recognized by the Supreme 
Court as natural products of society, existing in fact because of social 
necessities. Countenance is thus given to the prevailing continental 
theory that juristic persons are "real" entities. 15 Foreign associations, 
however, are not recognized as juristic persons in China, it would 
seem, although they may have been lawfully constituted as such at 
home. If a company has a branch office in China the manager is per- 
sonally responsible for all juristic acts which he may have performed, 
in behalf of that company. 16 

In matters of commercial law the Supreme Court has been to some 
extent influenced by Anglo-American law. Continental law does not 
authorize bills of exchange to be made payable to bearer, and promis- 
sory notes can be made so payable only in countries adopting the French 
theory concerning bills and notes. The Chinese Supreme Court fol- 
lows the example of England, of the United States, and of Japan. 17 

Id., part i, 18. See Lorenzen, Causa and Consideration in the Law of Con- 
tracts (1919) 28 Yale Law Journal, 621. 
11 Id., part 2, 30. "Id., part 1, 24. 

"Id., part 2, 24. "Id., part 1, 25. 

15 See Saleilles, De la personnalite juridique (1910) 525 et seq. 

16 Decisions, part 2, 17-18. " Id., 2, 30. 
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As one reads the decisions rendered by the Supreme Court of China 
during the brief period of seven years one marvels that such a change 
from the old regime should have been possible. With one bound, as it 
were, China has cut loose from the past and placed herself juridically 
on a footing of equality with the most civilized countries of our day. 
Those who had some familiarity with the provisions of the draft of 
the Chinese Civil Code knew the lofty spirit in which that great work 
was conceived, but were not without misgivings concerning the ability 
of the Chinese judiciary to give practical effect to a foreign system of 
law. The decisions of the Supreme Court just published go a long 
way, however, in reassuring us in that regard. Apparently the Chinese 
mind as a result of long centuries of civilization and philosophic study 
has acquired a nimbleness which enables its judges to apply with mas- 
tery the rules of the new jus gentium. May we not hope, however, 
that the legal structure to be erected will not be based exclusively upon 
the principles of continental law, but that it will appropriate also the 
good qualities of the Anglo-American legal system? May China be 
far-sighted enough to send more of her youth to study law in England 
and the United States, so that they may become acquainted with the 
spirit of Anglo-American law. If our young sister republic should 
succeed in blending the two great legal systems of the world — the 
Roman-continental and the Anglo-American — it would make a contri- 
bution to civilization, the effect of which can hardly be over-estimated. 
For the present we are content to know that its Supreme Court has 
already made a splendid beginning in the establishment of a new legal 
order. E. G. L. 



SPECIFIC CRIMINAL INTENT IN STATUTORY ASSAULTS 

As is well known, all assaults at common law were misdemeanors, 
and the fact that the assault was accompanied by an intent to commit a 
particular felony did not change the grade of the offense, although such 
aggravating circumstance might properly increase the severity of the 
punishment imposed upon the misdemeanant. 1 By statute, however, 
both in England and in the United States, the particular criminal intent 
actuating the assailant frequently causes his offense to be distinct from 
an assault delivered by one acting with a different intent. Thus in 
Connecticut, for example, assault with intent to murder, assault with 
intent to rob, striking with intent to maim or disfigure, and assault with 
a dangerous weapon, are treated as distinct offenses for which distinct 
punishments are prescribed. 2 Where a specific criminal intent is made 



' 2 Wharton, Criminal Law (nth ed.) sec. 838; 2 Bishop, New Criminal Law 
(8th ed. 1892) sees. 42, 55; Commonwealth v. Bigelow (1808) 4 Mass. 438; Stout 
v. Commonwealth (1824, Pa.) 11 Serg. & R. 177; Simpson v. State (1877) 59 
Ala. 1, 9. 

1 Conn. Rev. St 1918, sees. 6193. 6199, 6194, 6344. This is only a partial list of 



